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(cfi) ~~/ FileNo. GAPPL/COM/STP/1768/2022-APPEAL /?3-2
7flgr isar 3# f@aim /

(@") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-107/2022-23 and 06.02.2023

(if)
cflm~ lfllT / afr srfergr arc, erg (rfha)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st ah RR fain I
('cf) Date of issue

06.02.2023

Arising out of Order-In-Original No. 31/AC/DEM/ST/Greenleaf/2021-22 dated 22.02.2022

(5-°) passed by the Assistant Commissioner, CGST, Division-Mehsana, Gandhinagar

Commissionerate

~ en*fia Y cfif -.=ni=r 3tR 1TctT 1
M/s Greenleaf Envirotech Pvt Ltd, Shop No. 105,

('9) Name and Address of the Near Rangoli Flat, Radhanpur Road, Mahesana -
Appellant 384002

#sl& rfazsf-star k sri@grramar ztag sanga ,fa znfnfa flaaT "fl"&Di

sf@era #t srfta sratgtwr aaa regamar2, satf ha s?gr a fasztmar?
Q Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

sraaal mrgaterwr smlaa:
Revision application to Government of India:

(1) a{tr3graa gt«a sf@fr, 1994 Rt errza ft aarg mumatatptn err #t
3q-nrr h raw re@#h iafahero sear srfl "ff"Rfcf, 'lTIU"~, ITT tj?J 10 l!, ~ fcr~,
atfrif, sfta tu 'l=fcfrl", -m=R l=f!1T, ;:rt~: 110001 9TT cfiT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) lfR lTT0" frzf amr t sa 4fl zgtfar er "fl' fcnm '4-1°-slill:Z <TT~ cfil:Z@I~ #<TT~
rf osrtr kg@? set(rmt a tagf, atft sazrr T suetarz ag fast tar a

! r.£--0. -o~:;c~~rtq-'cyf]f.~fchm '4-1 u;g Pl I { ~ ~ lTT0" cfiT~t cfRTrr~~I
r . 76 ~..."J~,o ~-· < <>J' ~ .t{ '"~~ ~i\ In case of any loss of goods where the loss occur in transit from a factory to a
~: ~ :JJ!tl house or to another factory or from one warehouse to another during the course
g -.. s
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) mt#argf@ftu zrqr Raif@a mr r arr mt«hRfst 3rzitsr green#rT
sgra rahRazaRtahagf#fta arvar t faff@a ?l

In case of rebate _of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) ifa saga fl 3graa gm h rat h fag stgr fezmar Rt&?ts?grt <r
enT vi far h g(fem rzga, flah trRa atrTar tf zf@fr (i 2) 1998

err 109 rrfgafz ·zzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#tr a«ra ga (fl ) Ra1a1, 2001fr 9 a ziafa faff@ ma in zu-8t
1fail , fa a@gr h #fast fa fat#flm ah #flag-gr v4 sfla st2r Rt 2t-t
,fail a arrfr sea fan str af?vu sr# ml!:f arar < m er gflf siaiia mu 35-~ it
frt2:lffur Rt h rar ?# qrh arr €tr-6 atat RR ufa st @lftarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasaca?krzr sgtigam va aresta#@lats? 200/- fir rat ft
sgsit szi iaqzaurasat gtt 1000/- RtRt gnatfr nrqt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ft gra, a#rah3graa gt«an ui hat# sr«r rt@para 7Ra aft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) {ta3grar gra sf@2f7a, 1944 cl?t-mu 35-il"/35-~t 3RflTcf:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Jaffa qRbaat gar k sratar Rt sfl, aftah flr gr#, aft
sraa geea viaa sf)Ra +anraf@law (Re) Rt uf@aa2r ff#r, zarara i 2d Tar,

is\§4-!lffi .:fcfrf, 3-TmclT, ffi~Hrtlll{, diQ4-l~lis!l~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

qhe appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
. ·. escribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

ied against (one which at least should be accompanied by a fee of
I 2
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zf@zarrmasitnarr @tar ?t r@taq sitar af frmr pnra s7fa
fatnr afeu za aszr #?ta g ft f far 4tmrf au a# Ru zrnfrfa sffra
~c!TT" l:!;cfi arc!t1atz rearRtu sea fur star?l

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·r1tar gr«a zfefar 1970 qr ti@tf Rt gut -1 a sia«fa fiRa fag {alU
3maaar4mgr znfefa Ruf4 qf@2ratk an?gr ii r@)aRt um #Raws6.50 # ar +1(1ra

gt«ea feme«rgr f@
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st if@nrt Riasra arkiiRt it ft tr zashrmar ? it flt
gen, htr 3gr«a gearqiarc z4Ra +natf@raw (a#raffafe) Ru, 1982 if~~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft gr«ea, ?ht 3qrza green viata zfrz +nraf@aw (fee) u@ fa sfht ahta
afair (Demand) vi is (Penalty) cfiT 10% q# warwar zaf ?t grai~, sf@eaarf sTr
10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a+{la3re gr«a staraa siaif, sf@gtrafarRt +ir (Duty Demanded) I

(1) is (Section) 1 1DagfufRa uf?r;
(2) far+a@zhfe #sr uf@rr ;

(3)z#Refailafr 6 hagaeuf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shal(include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <rmgr fa rfhr #ferhrr zf zras rerar at=at auz fat[@a gt at tr fk nu
#10% {ratszt #aaau f@a(Ra gt aaass10% 4TaraTRt staft?l

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."
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Rf sag / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Greenleaf Envirotech Private Limited,

Shop No.105, Near Rangoli Flat, Radhanpur Road, Mehsana, Gujarat (hereinafter referred to

as "the appellant" ) against the Order-In Original No. 31/AC/DEM/ST/ Greenleaf/2021-22,

dated 21.02.2022 (hereinafter referred as 'impugned order'] passed by the Assistant

Commissioner, CGST & C.Ex., Division- Mehsana, Commissionerate- Gandhinagar.

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant was engaged in providing

"Business Auxiliary Service"; "Maintenance or Repair Service"; "Works Contract Service" ; &

receipt of "Transport of Goods Service", and was holding Service Tax Registration No.

AADCG7173LSD001 for the same. They are also registered under GST vide Registration No.

24AADCG7173L1ZC. IE was gathered that the appellant was not discharging their Service

Tax liabilities on the services provided in respect of construction of Sewerage Treatment 0
Plant (STP) at Ballia to U.P.Jal Nigam as ·a sub-contractor and was wrongly availing

exemption under clause 12(e) of the Mega Exemption Notification No. 25/2012-ST, dated

20.06.2012, as amended.

2.1 Accordingly, a show cause notice was issued to the appellant vide F.No.V.ST/11A

270/Greenleaf (UP Jal Nigam)/2020-21, dated 16.09.2020, wherein it was proposed to

demand and recover:

(i) Service Tax amount of Rs.41,99,180/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith relaxation provisions of Section 6 of Chapter V of the

Taxation and other laws.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

(iii) Penalty under Section 78 of the Finance Act, 1994.

(iv) Penalty under Section 77 of the Finance Act, 1994.

3. The show cause notice was adjudicated vide the impugned order wherein the

adjudicating authority has :

0
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(i) Confirmed the demand of Service Tax amount of Rs.41,99,180/- under sub

section (2) of Section 73 of the Finance Act, 1994,
(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the above

amount of Service Tax.
(iii) Imposed a penalty of Rs.10,000/- Penalty under Section 77 of the Finance Act,

1994.
(iv) Imposed a penalty of Rs.41,99,180/- Penalty under Section 78 of the Finance

Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the present

appeal on merits along with application for condonation of delay.

5. Shri Kalpesh Goti, Director of appellant company, on behalf of the appellant had

appeared in person for personal hearing on 09.01.2023. He reiterated submissions made in

application for condonation of delay.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the application for condonation of delay. In their application for

condonation of delay the appellant have submitted the reasons for the delay as under :

(a) Due to lack of fund arrangement, the payment of pre-deposit got delayed at their end, &

(b) They paid the pre-deposit, but they were not able to provide any kind of challan,

payment advice or payment receipt, for which they are in constant touch with the ICEGATE

portal, which resulted in further delay to file the appeal.

7. It is observed from the records that the present appeal was filed by the appellant on

07.06.2022 against the impugned order dated 21.02.2022, which the appellant claimed to

have received on 07.03.2022. Thus, there is a delay of one month and one day in filing the

present appeal as per the provisions of Section 85 of the Finance Act, 1994.

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the Commissioner

(Appeals) is to be filed within a period of two months from the receipt of the order being

appealed. Further, the proviso to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period of one month, beyond

the'two month allowed for filing of appeal in terms of Section 85 (3A) of the Finance Act,

1994, if he is satisfied that the appellant was prevented by sufficient cause from presenting
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the appeal within the aforesaid period of two months. Since the appeal in the instant case

has been filed beyond this further period of one month, this authority is not empowered to

condone delay in filing of appeal beyond the period of one month as per the proviso to

Section 85 (3A) of the Finance Act, 1994.

8. My above view also finds support from the following judgments :

(i) The Hon'ble Supreme Court in the case ofSingh Enterprises reported at 2008 (221)

E.L.T.163 (S.C.) has held as under:

"G. ...The proviso to sub-section (1) ofSection 35 makes the position crystal
clear that the appellate authority has no power to allow the appeal to be
presented beyond the period of30 days. The language used makes the position
clear that the legislature intended the appellate authority to entertain the
appeal by condoning delay only upto 30 days after the expiry of60 days which is

the normal periodfor preferring appeal. Therefore, there is complete exclusion
ofSection 5 ofthe Limitation Act. The Commissioner and the High Court were
thereforejustified in holding that there was no power to condone the delay after
the expiry of30 days period."

(ii) The decision of the Apex Court Judgment has also been relied upon by the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of Central

Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the

said case, the Hon'ble Tribunal has held that:

5. IE is clearfrom the above provisions ofSection 85(34) ofthe Finance
Act, 1994 that Commissioner (Appeals) is empowered to condone the delay
for afurther period ofone month. The Hon'ble Supreme Court in the case of
Singh Enterprises (supra) held that Commissioner {Appeals) has no power
to condone the delay beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appealfollowing the statutory
provisions of the Act. So, we do not find any reasons to interfere in the
impugned order. Accordingly, we reject the appealfiled by the appellant."

9. By respectfully following the above judgments & provisions of law; I -hold that this

appellate authority cannot condone the delay beyond the period as prescribed under

0

0



-7
.f

F.No.GAPPL/COM/STP/1768/2022

Section 85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is required to be

dismissed on the grounds of limitation as not filed within the prescribed time limit. I do not

discuss the issue involved in the appeal on merits of the .case and on the decision taken by

the adjudicating authority vide the impugned order.

10. In view of the above discussion and findings, I reject the present appeal filed by the

appellant as being barred by limitation.

11. sfaafgraft +& arflmt Rqzrt sq1aaha kar star&1

The appeal filed by the appellant stands disposed of in above terms.

0
~h1·· C~(Ak i esh umarr CVol).. ';>

Commissioner (Appeals)

Date: 6h February, 2023.

#$2
(Aj (umar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RPAD / SPEED POST

0 To,
M/s. Greenleaf Envirotech Private Limited,
Shop No.105, Near Rangoli Flat,
Radhanpur Road, Mehsana, Gujarat

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate : Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
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6. P.A. File.
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